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REGISTER if the Director determines
that immediate action is reasonably
necessary to:

(A) Prevent significant injury to
Sanctuary resources where cir-
cumstances create an imminent risk to
such resources;

(B) Initiate restoration activity
where a delay in time would signifi-
cantly impair the ability of such res-
toration activity to succeed;

(C) Initiate research activity where
an unforeseen natural event produces
an opportunity for scientific research
that may be lost if research is not ini-
tiated immediately.

(ii) If the Director determines that a
notice of modification must be promul-
gated immediately in accordance with
paragraph (e)(4)(i) of this section, the
Director will, as part of the same no-
tice, invite public comment and specify
that comments will be received for 15
days after the effective date of the no-
tice. As soon as practicable after the
end of the comment period, the Direc-
tor will either rescind, modify or allow
the modification to remain unchanged
through notice in the FEDERAL REG-
ISTER.

(f) Additional Wildlife Management
Areas, Ecological Reserves, Sanctuary
Preservation Areas, or Special-use
Areas, and additional restrictions in
such areas, shall not take effect in
Florida State waters unless first ap-
proved by the Board of Trustees of the
Internal Improvement Trust Fund of
the State of Florida.

(g) Anchoring on Tortugas Bank.
Vessels 50 meters or greater in reg-
istered length are prohibited from an-
choring on the Tortugas Bank. The co-
ordinates of the area on the Tortugas
Bank, west of the Dry Tortugas Na-
tional Park, closed to anchoring by
vessels 50 meters or greater in reg-
istered length are:

(1) 24° 45.75'N 82° 54.40'W
(2) 24° 45.60'N 82° 54.40'W
(3) 24°39.70'N 83° 00.05'W
(4) 24° 32.00'N 83° 00.05'W
(5) 24° 37.00N  83° 06.00'W
(6) 24° 40.00'N 83° 06.00'W

[62 FR 32161, June 12, 1997, as amended at 63
FR 43873, Aug. 17, 1998]
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§922.165 Emergency regulations.

Where necessary to prevent or mini-
mize the destruction of, loss of, or in-
jury to a Sanctuary resource or qual-
ity, or minimize the imminent risk of
such destruction, loss, or injury, any
and all activities are subject to imme-
diate temporary regulation, including
prohibition. Emergency regulations
shall not take effect in Florida terri-
torial waters until approved by the
Governor of the State of Florida. Any
temporary regulation may be in effect
for up to 60 days, with one 60-day ex-
tension. Additional or extended action
will require notice and comment rule-
making under the Administrative Pro-
cedure Act, notice in local newspapers,
notice to Mariners, and press releases.

§922.166 Permits—application proce-
dures and issuance criteria.

(a) National Marine Sanctuary General
Permit. (1) A person may conduct an ac-
tivity prohibited by §§922.163 or 922.164,
other than an activity involving the
surveyl/inventory, research/recovery, or
deaccession/transfer of Sanctuary his-
torical resources, if such activity is
specifically authorized by, and pro-
vided such activity is conducted in ac-
cordance with the scope, purpose,
terms and conditions of, a National
Marine Sanctuary General permit
issued under this paragraph (a).

(2) The Director, at his or her discre-
tion, may issue a General permit under
this paragraph (a), subject to such
terms and conditions as he or she
deems appropriate, if the Director finds
that the activity will:

(i) Further research or monitoring
related to Sanctuary resources and
qualities;

(if) Further the educational value of
the Sanctuary;

(iii) Further the natural or historical
resource value of the Sanctuary;

(iv) Further salvage or recovery oper-
ations in or near the Sanctuary in con-
nection with a recent air or marine
casualty;

(v) Assist in managing the Sanc-
tuary; or

(vi) Otherwise further Sanctuary pur-
poses, including facilitating multiple
use of the Sanctuary, to the extent
compatible with the primary objective
of resource protection.
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(3) The Director shall not issue a
General permit under this paragraph
(a), unless the Director also finds that:

(i) The applicant is professionally
qualified to conduct and complete the
proposed activity;

(ii) The applicant has adequate finan-
cial resources available to conduct and
complete the proposed activity;

(iii) The duration of the proposed ac-
tivity is no longer than necessary to
achieve its stated purpose;

(iv) The methods and procedures pro-
posed by the applicant are appropriate
to achieve the proposed activity’s goals
in relation to the activity’s impacts on
Sanctuary resources and qualities;

(v) The proposed activity will be con-
ducted in a manner compatible with
the primary objective of protection of
Sanctuary resources and qualities, con-
sidering the extent to which the con-
duct of the activity may diminish or
enhance Sanctuary resources and
qualities, any indirect, secondary or
cumulative effects of the activity, and
the duration of such effects;

(vi) It is necessary to conduct the
proposed activity within the Sanctuary
to achieve its purposes; and

(vii) The reasonably expected end
value of the activity to the furtherance
of Sanctuary goals and purposes out-
weighs any potential adverse impacts
on Sanctuary resources and qualities
from the conduct of the activity.

(4) For activities proposed to be con-
ducted within any of the areas de-
scribed in §922.164 (b)-(e), the Director
shall not issue a permit unless he or
she further finds that such activities
will further and are consistent with the
purposes for which such area was es-
tablished, as described in §§922.162 and
922.164 and in the management plan for
the Sanctuary.

(b) National Marine Sanctuary Survey/
Inventory of Historical Resources Permit.
(1) A person may conduct an activity
prohibited by §§922.163 or 922.164 involv-
ing the survey/inventory of Sanctuary
historical resources if such activity is
specifically authorized by, and is con-
ducted in accordance with the scope,
purpose, terms and conditions of, a
Survey/Inventory of Historical Re-
sources permit issued under this para-
graph (b). Such permit is not required
if such survey/inventory activity does

§922.166

not involve any activity prohibited by
§§922.163 or 922.164. Thus, survey/inven-
tory activities that are non-intrusive,
do not include any excavation, re-
moval, or recovery of historical re-
sources, and do not result in destruc-
tion of, loss of, or injury to Sanctuary
resources or qualities do not require a
permit. However, if a survey/inventory
activity will involve test excavations
or removal of artifacts or materials for
evaluative purposes, a Survey/lnven-
tory of Historical Resources permit is
required. Regardless of whether a Sur-
vey/Inventory permit is required, a per-
son may request such permit. Persons
who have demonstrated their profes-
sional abilities under a Survey/lnven-
tory permit will be given preference
over other persons in consideration of
the issuance of a Research/Recovery
permit. While a Survey/lnventory per-
mit does not grant any rights with re-
gards to areas subject to pre-existing
rights of access which are still valid,
once a permit is issued for an area,
other survey/inventory permits will
not be issued for the same area during
the period for which the permit is
valid.

(2) The Director, at his or her discre-
tion, may issue a Survey/lnventory
permit under this paragraph (b), sub-
ject to such terms and conditions as he
or she deems appropriate, if the Direc-
tor finds that such activity:

(i) Satisfies the requirements for a
permit issued under paragraph (a)(3) of
this section;

(ii) Either will be non-intrusive, not
include any excavation, removal, or re-
covery of historical resources, and not
result in destruction of, loss of, or in-
jury to Sanctuary resources or quali-
ties, or if intrusive, will involve no
more than the minimum manual alter-
ation of the seabed and/or the removal
of artifacts or other material necessary
for evaluative purposes and will cause
no significant adverse impacts on
Sanctuary resources or qualities; and

(iii) That such activity will be con-
ducted in accordance with all require-
ments of the Programmatic Agreement
for the Management of Submerged Cul-
tural Resources in the Florida Keys
National Marine Sanctuary among
NOAA, the Advisory Council on His-
toric Preservation, and the State of
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Florida (hereinafter SCR Agreement),
and that such permit issuance is in ac-
cordance with such SCR Agreement.
Copies of the SCR Agreement may also
be examined at, and obtained from, the
Sanctuaries and Reserves Division, Of-
fice of Ocean and Coastal Resource
Management, National Ocean Service,
National Oceanic and Atmospheric Ad-
ministration, 1305 East-West Highway,
12th floor, Silver Spring, MD 20910; or
from the Florida Keys National Marine
Sanctuary Office, P.O. Box 500368, Mar-
athon, FL 33050.

(c) National Marine Sanctuary Re-
search/Recovery of Sanctuary Historical
Resources Permit. (1) A person may con-
duct any activity prohibited by
§§922.163 or 922.164 involving the re-
search/recovery of Sanctuary historical
resources if such activity is specifi-
cally authorized by, and is conducted
in accordance with the scope, purpose,
terms and conditions of, a Research/Re-
covery of Historical Resources permit
issued under this paragraph (c).

(2) The Director, at his or her discre-
tion, may issue a Research/Recovery of
Historical Resources permit, under this
paragraph (c), and subject to such
terms and conditions as he or she
deems appropriate, if the Director finds
that:

(i) Such activity satisfies the re-
quirements for a permit issued under
paragraph (a)(3) of this section;

(ii) The recovery of the resource is in
the public interest as described in the
SCR Agreement;

(iii) Recovery of the resource is part
of research to preserve historic infor-
mation for public use; and

(iv) Recovery of the resource is nec-
essary or appropriate to protect the re-
source, preserve historical informa-
tion, and/or further the policies and
purposes of the NMSA and the
FKNMSPA, and that such permit
issuance is in accordance with, and
that the activity will be conducted in
accordance with, all requirements of
the SCR Agreement.

(d) National Marine Sanctuary Special-
use Permit. (1) A person may conduct
any commercial or concession-type ac-
tivity prohibited by §§922.163 or 922.164,
if such activity is specifically author-
ized by, and is conducted in accordance
with the scope, purpose, terms and con-
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ditions of, a Special-use permit issued
under this paragraph (d). A Special-use
permit is required for the deaccession/
transfer of Sanctuary historical re-
sources.

(2) The Director, at his or her discre-
tion, may issue a Special-use permit in
accordance with this paragraph (d), and
subject to such terms and conditions as
he or she deems appropriate and the
mandatory terms and conditions of sec-
tion 310 of the NMSA, if the Director
finds that issuance of such permit is
reasonably necessary to: establish con-
ditions of access to and use of any
Sanctuary resource; or promote public
use and understanding of any Sanc-
tuary resources. No permit may be
issued unless the activity is compatible
with the purposes for which the Sanc-
tuary was designated and can be con-
ducted in a manner that does not de-
stroy, cause the loss of, or injure any
Sanctuary resource, and if for the
deaccession/transfer of Sanctuary His-
torical Resources, unless such permit
issuance is in accordance with, and
that the activity will be conducted in
accordance with, all requirements of
the SCR Agreement.

(3) The Director may assess and col-
lect fees for the conduct of any activity
authorized by a Special-use permit
issued pursuant to this paragraph (d).
No Special-use permit shall be effective
until all assessed fees are paid, unless
otherwise provided by the Director by
a fee schedule set forth as a permit
condition. In assessing a fee, the Direc-
tor shall include:

(i) All costs incurred, or expected to
be incurred, in reviewing and proc-
essing the permit application, includ-
ing, but not limited to, costs for:

(A) Number of personnel;

(B) Personnel hours;

(C) Equipment;

(D) Biological assessments;

(E) Copying; and

(F) Overhead directly related to re-
viewing and processing the permit ap-
plication;

(ii) All costs incurred, or expected to
be incurred, as a direct result of the
conduct of the activity for which the
Special-use permit is being issued, in-
cluding, but not limited to:

(A) The cost of monitoring the con-
duct both during the activity and after

166



Nat. Oceanic and Atmospheric Adm., Commerce

the activity is completed in order to
assess the impacts to Sanctuary re-
sources and qualities;

(B) The use of an official NOAA ob-
server, including travel and expenses
and personnel hours; and

(C) Overhead costs directly related to
the permitted activity; and

(iii) An amount which represents the
fair market value of the use of the
Sanctuary resource and a reasonable
return to the United States Govern-
ment.

(4) Nothing in this paragraph (d)
shall be considered to require a person
to obtain a permit under this para-
graph for the conduct of any fishing ac-
tivities within the Sanctuary.

(e) Applications. (1) Applications for
permits should be addressed to the Di-
rector, Office of Ocean and Coastal Re-
source Management; ATTN: Sanctuary
Superintendent, Florida Keys National
Marine Sanctuary, P.O. Box 500368,
Marathon, FL 33050. All applications
must include:

(i) A detailed description of the pro-
posed activity including a timetable
for completion of the activity and the
equipment, personnel and methodology
to be employed;

(i) The qualifications and experience
of all personnel;

(iii) The financial resources available
to the applicant to conduct and com-
plete the proposed activity;

(iv) A statement as to why it is nec-
essary to conduct the activity within
the Sanctuary;

(v) The potential impacts of the ac-
tivity, if any, on Sanctuary resources
and qualities;

(vi) The benefit to be derived from
the activity; and

(vii) Such other information as the
Director may request depending on the
type of activity. Copies of all other re-
quired licenses, permits, approvals, or
other authorizations must be attached
to the application.

(2) Upon receipt of an application,
the Director may request such addi-
tional information from the applicant
as he or she deems reasonably nec-
essary to act on the application and
may seek the views of any persons. The
Director may require a site visit as
part of the permit evaluation. Unless
otherwise specified, the information re-
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quested must be received by the Direc-
tor within 30 days of the postmark date
of the request. Failure to provide such
additional information on a timely
basis may be deemed by the Director to
constitute abandonment or withdrawal
of the permit application.

(f) A permit may be issued for a pe-
riod not exceeding five years. All per-
mits will be reviewed annually to de-
termine the permittee’s compliance
with permit scope, purpose, terms and
conditions and progress toward reach-
ing the stated goals and appropriate
action taken under paragraph (g) of
this section if warranted. A permittee
may request permit renewal pursuant
to the same procedures for applying for
a new permit. Upon the permittee’s re-
quest for renewal, the Director shall
review all reports submitted by the
permittee as required by the permit
conditions. In order to renew the per-
mit, the Director must find that the:

(1) Activity will continue to further
the purposes for which the Sanctuary
was designated in accordance with the
criteria applicable to the initial
issuance of the permit;

(2) Permittee has at no time violated
the permit, or these regulations; and

(3) The activity has not resulted in
any unforeseen adverse impacts to
Sanctuary resources or qualities.

(g) The Director may amend, sus-
pend, or revoke a permit for good
cause. The Director may deny a permit
application, in whole or in part, if it is
determined that the permittee or ap-
plicant has acted in violation of a pre-
vious permit, of these regulations, of
the NMSA or FKNMSPA, or for other
good cause. Any such action shall be
communicated in writing to the per-
mittee or applicant by certified mail
and shall set forth the reason(s) for the
action taken. Procedures governing
permit sanctions and denials for en-
forcement reasons are set forth in Sub-
part D of 15 CFR part 904.

(h) The applicant for or holder of a
National Marine Sanctuary permit
may appeal the denial, conditioning,
amendment, suspension or revocation
of the permit in accordance with the
procedures set forth in §922.50.

(i) A permit issued pursuant to this
section other than a Special-use permit
is nontransferable. Special-use permits
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may be transferred, sold, or assigned
with the written approval of the Direc-
tor. The permittee shall provide the Di-
rector with written notice of any pro-
posed transfer, sale, or assignment no
less than 30 days prior to its proposed
consummation. Transfers, sales, or as-
signments consummated in violation of
this requirement shall be considered a
material breach of the Special-use per-
mit, and the permit shall be considered
void as of the consummation of any
such transfer, sale, or assignment.

(J) The permit or a copy thereof shall
be maintained in legible condition on
board all vessels or aircraft used in the
conduct of the permitted activity and
be displayed for inspection upon the re-
quest of any authorized officer.

(k) Any permit issued pursuant to
this section shall be subject to the fol-
lowing terms and conditions:

(1) All permitted activities shall be
conducted in a manner that does not
destroy, cause the loss of, or injure
Sanctuary resources or qualities, ex-
cept to the extent that such may be
specifically authorized.

(2) The permittee agrees to hold the
United States harmless against any
claims arising out of the conduct of the
permitted activities.

(3) All necessary Federal, State, and
local permits from all agencies with ju-
risdiction over the proposed activities
shall be secured before commencing
field operations.

() In addition to the terms and con-
ditions listed in paragraph (k) of this
section, any permit authorizing the re-
search/recovery of historical resources
shall be subject to the following terms
and conditions:

(1) A professional archaeologist shall
be in charge of planning, field recovery
operations, and research analysis.

(2) An agreement with a conservation
laboratory shall be in place before field
recovery operations are begun, and an
approved nautical conservator shall be
in charge of planning, conducting, and
supervising the conservation of any ar-
tifacts and other materials recovered.

(3) A curation agreement with a mu-
seum or facility for curation, public ac-
cess and periodic public display, and
maintenance of the recovered histor-
ical resources shall be in place before
commencing field operations (such

15 CFR Ch. IX (1-1-00 Edition)

agreement for the curation and display
of recovered historical resources may
provide for the release of public arti-
facts for deaccession/transfer if such
deaccession/transfer is consistent with
preservation, research, education, or
other purposes of the designation and
management of the Sanctuary.
Deaccession/transfer of historical re-
sources requires a Special-use permit
issued pursuant to paragraph (d) and
such deaccession/transfer shall be exe-
cuted in accordance with the require-
ments of the SCR Agreement).

(4) The site’s archaeological informa-
tion is fully documented, including
measured drawings, site maps drawn to
professional standards, and photo-
graphic records.

(m) In addition to the terms and con-
ditions listed in paragraph (k) and (I) of
this section, any permit issued pursu-
ant to this section is subject to such
other terms and conditions, including
conditions governing access to, or use
of, Sanctuary resources, as the Direc-
tor deems reasonably necessary or ap-
propriate and in furtherance of the pur-
poses for which the Sanctuary is des-
ignated. Such terms and conditions
may include, but are not limited to:

(1) Any data or information obtained
under the permit shall be made avail-
able to the public.

(2) A NOAA official shall be allowed
to observe any activity conducted
under the permit.

(3) The permittee shall submit one or
more reports on the status, progress, or
results of any activity authorized by
the permit.

(4) The permittee shall submit an an-
nual report to the Director not later
than December 31 of each year on ac-
tivities conducted pursuant to the per-
mit. The report shall describe all ac-
tivities conducted under the permit
and all revenues derived from such ac-
tivities during the year and/or term of
the permit.

(5) The permittee shall purchase and
maintain general liability insurance or
other acceptable security against po-
tential claims for destruction, loss of,
or injury to Sanctuary resources aris-
ing out of the permitted activities. The
amount of insurance or security should
be commensurate with an estimated
value of the Sanctuary resources in the
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permitted area. A copy of the insur-
ance policy or security instrument
shall be submitted to the Director.

§922.167 Certification of preexisting
leases, licenses, permits, approvals,
other authorizations, or rights to
conduct a prohibited activity.

(a) A person may conduct an activity
prohibited by §§922.163 or 922.164 if such
activity is specifically authorized by a
valid Federal, State, or local lease, per-
mit, license, approval, or other author-
ization in existence on July 1, 1997, or
by any valid right of subsistence use or
access in existence on July 1, 1997, pro-
vided that:

(1) The holder of such authorization
or right notifies the Director, in writ-
ing, within 90 days of July 1, 1997, of
the existence of such authorization or
right and requests certification of such
authorization or right;

(2) The holder complies with the
other provisions of this §922.167; and

(3) The holder complies with any
terms and conditions on the exercise of
such authorization or right imposed as
a condition of certification, by the Di-
rector, to achieve the purposes for
which the Sanctuary was designated.

(b) The holder of an authorization or
right described in paragraph (a) of this
section authorizing an activity prohib-
ited by §§922.163 or 922.164 may conduct
the activity without being in violation
of applicable provisions of §§922.163 or
922.164, pending final agency action on
his or her certification request, pro-
vided the holder is in compliance with
this §922.167.

(c) Any holder of an authorization or
right described in paragraph (a) of this
section may request the Director to
issue a finding as to whether the activ-
ity for which the authorization has
been issued, or the right given, is pro-
hibited by §§922.163 or 922.164, thus re-
quiring certification under this sec-
tion.

(d) Requests for findings or certifi-
cations should be addressed to the Di-
rector, Office of Ocean and Coastal Re-
source Management; ATTN: Sanctuary
Superintendent, Florida Keys National
Marine Sanctuary, P.O. Box 500368,
Marathon, FL 33050. A copy of the
lease, permit, license, approval, or
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other authorization must accompany
the request.

(e) The Director may request addi-
tional information from the certifi-
cation requester as he or she deems
reasonably necessary to condition ap-
propriately the exercise of the certified
authorization or right to achieve the
purposes for which the Sanctuary was
designated. The information requested
must be received by the Director with-
in 45 days of the postmark date of the
request. The Director may seek the
views of any persons on the certifi-
cation request.

(f) The Director may amend any cer-
tification made under this §922.167
whenever additional information be-
comes available justifying such an
amendment.

(g) Upon completion of review of the
authorization or right and information
received with respect thereto, the Di-
rector shall communicate, in writing,
any decision on a certification request
or any action taken with respect to
any certification made under this
§922.167, in writing, to both the holder
of the certified lease, permit, license,
approval, other authorization, or right,
and the issuing agency, and shall set
forth the reason(s) for the decision or
action taken.

(h) Any time limit prescribed in or
established under this §922.167 may be
extended by the Director for good
cause.

(i) The holder may appeal any action
conditioning, amending, suspending, or
revoking any certification in accord-
ance with the procedures set forth in
§922.50.

() Any amendment, renewal, or ex-
tension made after July 1, 1997, to a
lease, permit, license, approval, other
authorization or right is subject to the
provisions of §922.49.

APPENDIX | TO SUBPART P OF PART 922—
FLORIDA KEYS NATIONAL MARINE
SANCTUARY BOUNDARY COORDINATES

(Appendix Based on North American Datum
of 1983)

The boundary of the Florida Keys National
Marine Sanctuary—

(a) Begins at the northeasternmost point
of Biscayne National Park located at ap-
proximately 25 degrees 39 minutes north lati-
tude, 80 degrees 5 minutes west longitude,
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